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JURISDICTION AND NATURE OF PROCEEDING
This appeal is from a guilty plea to one count of second degree felony
Manslaughter, as per

UTAH CODE ANN.

§ 75-4-204. The plea was entered upon July 21,

2005.
On the same day, the Defendant/Appellant was sentenced to serve one to fifteen
years in the Utah State Prison and a fine of $10,000. Following his prison sentence, he
is to be turned over to Homeland Security and be deported to Mexico.
Jurisdiction to hear the above entitled appeal was conferred upon the Utah Court
of Appeals pursuant to

UTAH CODE ANN.

§78-2-3(2)(e) 1953, as amended) and Rule 3 of

the Utah Rules of Appellate Procedure.
STATEMENT OF ISSUES ON APPEAL,
STANDARD OF REVIEW & CITATIONS TO THE RECORD

Defendant/Appellant's counsel was ineffective to the point that it made a difference
in Defendant/Appelant's outcome. The Defendant's counsel was ineffective because he
allowed the Defendant to enter his plea of guilty, provide an overly lengthy and prejudicial
allocution, and be sentenced, all in the same hearing. The Defendant should have been
protected by his attorney, who failed to preserve the Defendant's right to withdraw his plea,
and be sentenced at a time where the judge may have had more information about the
Defendant, and the emotional state of the Judge, with regard to the Defendant's acts,
would have had time to neutralize.
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Standard of Review
Ineffectiveness of Counsel claims are reviewed by the standard set forth in
Strickland v. Florida State Prison, 466 U.S. 668, 104 S. Ct. 2052 (1984).

The two part

test of effective assistance of defense counsel is whether counsel was reasonably effective
in its assistance, and whether there is a reasonable probability of different result with
effective assistance.
Citation to the Record
The entire record is evidence of Counsel's ineffectiveness. Although it is true that
the defense counsel did negotiate a charge reduction in exchange for a plea, he did
nothing to mitigate the sentence which Defendant received.
The ineffectiveness of the Appellant's counsel is demonstrated by the allocution
which went far beyond what is required to accept a plea agreement. No attempt was made
to prevent his client from self-incrimination to a point unnecessary to plead guilty. As a
result, the Defendant/Appellant received the maximum sentence allowed by law.
It is also the case that Counsel encouraged, rather than discouraged, his client to
be sentenced immediately following his allocution, instead of allowing him time to consider
his options as allowed under Utah R. Crim. P. 22(a) , allowing for at least two days to
withdraw the plea, and Utah Code Ann. § 77-13-6(2)(b), which would allow a Defendant
to request the Court allow him to withdraw his plea.
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STATEMENT OF THE CASE
1.

Defendant/Appellant Mynor Armando Ardon-Aguirre is a Mexican national,

whose first language is Spanish.
2. Defendant is very unsophisticated and uneducated. He has had "almost six"
years of formal education. (Sentencing Hearing Transcript [SHT], p.5).
3. The only clarification in the record of what language Defendant preferred to use
occurred during the Sentencing Hearing (SHT p.4), wherein the Court asked the
Defendant, "....do you read and speak the English-excuse me, the Spanish language?"
Defendant answered, "Yes."
4. Despite the Defendant's first language being Spanish, and Spanish being the
language in which the waivers for entering a plea were presented, the court hearing, from
the initial appearance to the Sentencing Hearing, was conducted in English. Even at the
Sentencing Hearing, Defendant was not provided a Spanish interpreter.
5.

Mynor Armando Ardon-Aguirre, Defendant and Appellant, was brought before

the First Judicial District Court, Cache County Department, on March 28, 2005, for his first
appearance.
6. The arraignment scheduled for March 28, 2005, was continued in order to
appoint the Defendant a public defender.
7. On March 29, 2005, the "initial appearance" continued. At that time, Attorney
Shannon Dernier appeared for the first time with Defendant, having just been appointed
to represent him. At this point, Mr. Dernier had not read the report. The Court introduced
Mr. Dernier to his client, and apprised Dernier of the charges pending against his client.
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8. On March 29,2005, a Preliminary Hearing and Bail Hearing was set for April 14,
2005.
9. On April 13, 2005, a Status Hearing was held.

Defense counsel wanted to

continue preliminary hearing because there was not yet an autopsy report, and the
interviews conducted in the matter were done in Spanish, and required translation, which
was not yet done. Mr. Dernier agreed to have the Defendant brought before the Court the
next day, when the Preliminary Hearing was originally scheduled, to make an official waiver
on the record. Without a translator present, the Defendant agreed that his Preliminary
Hearing would be set more than a month out, on May 28, 2005.
10. On April 26, 2005, the Defendant appeared in court with Mr. Dernier. Mr.
Dernier indicated he had been talking to his client about the fact that he needed more time
to have the interview transcripts translated, and also indicated they had been discussing
a negotiated settlement. A subsequent appearance is set for May 18, 2005. The Court
asks Defendant personally whether or not he conditionally waives his preliminary hearing,
and the Defendant answered in the affirmative.
11. On May 17, 2005, another hearing is held, fairly spontaneously, as Mr. Dernier
informs the Court that he still does not have a transcript of the Defendant's interview. The
Preliminary Hearing is rescheduled for May 25, 2005.
12. The Preliminary Hearing is finally held on May 25, 2005. The Defendant was
bound over for trial, and entered his plea of "not guilty."
13. A Pretrial Conference was held on May 31, 2005. A trial date of August 22,
2005 is set.
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14. A Pretrial Conference was held on July 19, 2005. The pretrial was continued
to the week following, as the parties were working on a plea negotiation.
15. On July 21, 2005, the Court convened again, and accepted a guilty plea of the
Defendant to the charge of second-degree felony Manslaughter.
16. The Defendant acknowledged that he did not understand the American justice
system. Nevertheless, the trial judge gave only a cursory explanation of the rights which
were being waived by entering a plea, and only a cursory, glancing comment about what
effect the plea would have on the Defendant's ability to withdraw his plea agreement
before sentencing.
16. Instead of a simple admittance that the Defendant did kill the victim with a
specific weapon at the time and date alleged, the Defendant explicitly described, for two
hours, the dramatic story of what led him to be in a gang fight with a gun, and how he
accidentally shot the victim.
17. During the hearing, the Court accepted the guilty plea and found that it was
freely, voluntarily, knowingly, intelligently, and intentionally made.
18. The Court further notified the Defendant that he could file a motion to appeal
within 30 days.
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ARGUMENT
Defendant/Appellant's counsel was ineffective to the point that it made a difference
in Defendant/Appelant's outcome. The Defendant's counsel was ineffective because he
allowed the Defendant to enter his plea of guilty, provide an overly lengthy and prejudicial
allocution, and be sentenced, all in the same hearing. The Defendant should have been
protected by his attorney, who failed to preserve the Defendant's right to withdraw his plea,
and be sentenced at a time where the judge may have had more information about the
Defendant, and the emotional state of the Judge, with regard to the Defendant's acts,
would have had time to wear off.
Standard of Review
Ineffectiveness of Counsel claims are reviewed by the standard set forth in
Strickland v. Florida State Prison, 466 U.S. 668, 104 S. Ct. 2052 (1984).

The two part

test of effective assistance of defense counsel is whether counsel was reasonably effective
in its assistance, and whether there is a reasonable probability of different result with
effective assistance.
Citation to the Record
The entire record is evidence of Counsel's ineffectiveness. Although it is true that
the defense counsel did negotiate a charge reduction in exchange for a plea, he did
nothing to mitigate the sentence which Defendant received.
The ineffectiveness of the Appellant's counsel is demonstrated by the allocution
which went far beyond what is required to accept a plea agreement. No attempt was made
to prevent his client from self-incrimination to a point unnecessary to plead guilty. As a
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result, the Defendant/Appellant received the maximum sentence allowed by law, whereas
he may have received a lighter sentence if he had not said so much.
It is also the case that Counsel encouraged, rather than discouraged, his client to
be sentenced immediately following his allocution, instead of allowing him time to consider
his options as allowed under
withdraw the plea, and

UTAH

R.

CRIM.

UTAH CODE ANN.

P. 22(a), allowing for at least two days to

§ 77-13-6(2)(b), which would allow a Defendant

to request the Court allow him to withdraw his plea. The Court carefully addressed the
issue of whether the Defendant had willingly entered his plea of "guilty," but did not address
the fact the immediate sentencing would deprive the Defendant of his right to withdraw his
plea and go to trial.

During the hearing, the following dialog took place regarding the

waiting period for sentencing:
THE COURT: I will accept your guilty plea. I find that it is freely,
voluntarily, knowingly, intelligently and intentionally made. If you desire to
withdraw that plea you must file a written motion with the court prior to your
sentencing and show that your plea was not knowingly and voluntarily made.
Now, Mr. Ardon-Aguirre, you have the right to wait to be sentenced.
The law says I must wait two days before I can sentence you unless you're
willing to waive that right and be sentenced today. It has been represented
by your attorneys that you want to be sentenced today. Do you want to be
sentenced today?
THE DEFENDANT: Yes.
THE COURT: All right. I'm going to have you go ahead and sign that
document at this time. (SHT, p. 8)
This Court will note that at no point did the trial court explain to the Defendant that
he was waiving his right to make a motion to withdraw his plea. He was only told that he
was waiving his right to be sentenced prior to two days' expiration. For a person of limited
education, in a high-pressure, emotional situation in an unfamiliar court, it is unreasonable
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to believe that the Defendant understood that waiving the two day period also meant that
he could not file a motion later to withdraw his plea.
Following the trial court's accepting the Defendant's plea, the Defendant described,
in painful detail, the events of the day of the killing, which is described from pages 13
through 58 of the Sentencing Hearing transcript. At no time did the Defendant's attorney
jump up and tell the Defendant he had said enough. Defendant made a very compelling
confession-which takes 45 transcript pages to describe at -all the while his attorney did
nothing to preserve his client's rights.
The ineffectiveness of counsel made a difference in how the trial court judge
sentenced the Defendant, as he was notably affected emotionally by what he had heard
from the Defendant. Not only did the Defendant need-and deserve-an opportunity to
reconsider his plea, the trial court needed a "cooling off' period, to regain some sense of
independence from the emotion of the minute. To illustrate the court's lack of objectivity,
consider the following dialog, which begins at P.60 of the Sentencing Hearing Transcript:
THE COURT: All right. For two hours I've heard you talk about this
situation and what went on. I gave you every chance to tell me what went
on. I heard you say I regret this happened. But not once did I hear you say
I'm sorry I killed Oscar Arrieta. Not once did I hear you apologize to his
father here today that his son is dead because you shot him. This has been
about you explaining why you did what you did and not once expressing to
me, or to Mr. Arrieta, how sorry you are that the young man is dead.
In this case-you are 24, right, 24 years old?
THE DEFENDANT: 23
THE COURT: 23. Oscar was 19. Ruben Flores was 19. And
Emanuel Mendoza, 17. What a waste of youth. I know that gangs were
involved. When I had Emanuel Mendoza here in front of me he couldn't
even stand there at the podium without flashing gang signs to me. That's
how he looked upon authority at that time.

Page 11 of 16

I have no doubt that you felt that these men had been after you for
quite some time. I have no doubt that you had been assaulted by them,
because it sounds like there was a case that went to trial. I don't know how
that trial ended up. You told me about, as I counted it up, six or seven
different instances where these gang members, or these alleged gang
members, these individuals had confronted you and assaulted you or had
confronted or assaulted other friends. Of those times I think only three,
maybe four, the police were even notified.
In this situation you went to speak with them. At any time you could
have driven away and not gone where they went. You got out of your car
with an automatic-a semi-automatic weapon, with a round chanbered,
expecting there were going to be problems.
There were problems and you ended up killing this man. It is
aggravated for the use of a gun. It is aggravated because a man died. It is
aggravated because of the weekend and the people that were at Willow
Park. There are gang issues involved. It is such a waste to see a 19 year
old dead and a 17 and 19 year old, and now a 23 year old, in the Utah State
Prison.
To help the community understand, and when I say the community I
mean everyone in this community, and in particular the Hispanic community,
that this type of conduct will not be tolerated, all three of you who are still
living are going to the Utah State Prison to spend time there.
So the sentence will be, pursuant to the statute, one to 15 years in the
Utah State Prison. In addition to that, I am writing a letter to the parole board
and I'm going to explain to them everything that I've seen and heard as I've
reviewed all of these case. I'll explain to them the impact in this community
as a whole and in the Hispanic community as a result of your actions to use
a gun, decide to use a gun and kill a man, how that affects this community.
And how it has raised concerns, worries, within the community as a whole
and in the Hispanic Community. The parole board will have to weight that
as to when you have your hearing and when you get out. But it is my
recommendation that you do a very long time of that 15 years, if not all of it,
in the Utah State Prison.
After you have finished your prison sentence-and I should say also
there's a fine in the amount of $10,000 plus an 85 percent surcharge. After
you have finished your prison sentence, then you will be deported from the
United States of America. I will add that it is aggravating in my mind that
you're an illegal alien in this country and you have a gun. You have no right
to have a gun in this country.
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But after you have served the prison sentence, whatever it will be
determined by the parole board, then you are to be deported from the United
States of America and you are not to return to the United States of America
unless you do so legally.
The transcript demonstrates that not only did the trial judge mete out the maximum
sentence, he intended to write an emotional letter to the parole board, effectively
augmenting the effect of the sentencing. He brought into the equation the bad acts of
other participants in the gang fight, and imputed them to the Defendant. He took what is,
without denigrating the gravity of the crime here, a typical gang shooting, and turned it into
crime against the Hispanic community-a bigger, more offensive crime, without any facts
in evidence to support the idea that the Hispanic community was affected at all.
The time frame for sentencing set up by Rule 22 is to prevent situations of this
variety. Judges are human, juries are human, and we presume that they need time to
absorb what they have heard and give it appropriate weight after the emotion has faded
away. Even in this manslaughter case, the judge felt like he knew enough about this young
Defendant, and the gangs, and the Hispanic community, that he did not even order a
presentence report to aid him in his decision. We acknowledge that those decisions were
within his discretion, but he went too far in his emotional treatment of the sentencing.
The question for the Court is, would more effective assistance of counsel led to a
better result for the Defendant/Appellant? For several reasons, the answer to this question
is "Yes." First of all, the Defendant was unable to reconsider his position, withdraw his
plea, and go to trial and tell his story of self-defense. Secondly, the trial court judge was
obviously emotional when he sentenced the Defendant, and may not have been if some
time elapsed between the confession and the sentencing.
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PUBLIC POLICY SUPPORTS THE USE OF TIME CONSTRAINTS TO ENSURE
BEHAVIOR IS RATIONAL, AS OPPOSED TO EMOTIONAL
The time constraints set forth in

UTAH

R. CRIM. P. 11 and

UTAH

R. CRIM. P. 22 are

meant to protect Defendants from emotionally charged decisions, both on the part of the
Defendant and on the part of the sentencing judge.
Our society recognizes many instances where an individual's judgment may be
clouded by emotion, and mandates time frames to protect the individual from being
permanently straddled with the ill-effects of a bad decision.
For example, a mother is prohibited from relinquishing her newborn child prior to the
expiration of a 24 hour period.

UTAH CODE ANN.

§ 78-30-4.19(1). A woman may not have

an abortion without waiting for 24 hours following statutory warnings.

UTAH CODE ANN.

§

76-7-305(1 )(a)(l). Couples without children are required to wait 90 days before the entry
of their divorce.

UTAH

R. CIV. P. 105. Individuals who are taking out a second mortgage

may not have their loan funded till three days after closing, during which time they have the
right to rescind the agreement.
Certainly if these types of situations require a waiting period, being sentenced for
manslaughter deserves at least two days for both the Defendant and the judge to consider
their respective positions. It was unreasonable for counsel to not recognize this and
protect his client's right to withdraw his plea and be sentenced at a future date. Counsel's
decision directly affected the sentence, as it put the judge in the position of having to issue
a sentence without having any tine to completely shed the emotional response to a horrible
situation.
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CONCLUSION
Counsel was ineffective in this case to a point that it had a direct effect on the
outcome for Defendant/Appellant. Counsel allowed his client to recite far more than
necessary to have his guilty plea accepted by the Court. Counsel did nothing to protect
his client's right to withdraw his plea. Further, Counsel did nothing to prevent the
prejudice of the emotion of the moment in allowing his client to be sentenced the same
day his plea was entered. All of the events, in totality, had a material effect on the
client's outcome, as the client had no time to reconsider what he had done in entering
his plea, and lacked the ability to understand that he could put off sentencing until both
he and the court had more time for reflection.
Defendant/Appellant asks this Court for a remand to the District Court, to allow
the Defendant/Appellant the opportunity to file a Motion to Withdraw Plea and take his
case to trial.
Dated June 30, 2006.

Alyson Draper

aJ%.
Chad & McKay
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THE CLERK:

1

State of Utah versus Mynor Armando

2

Ardon -Aguirre.

3

your names f or the record.

4

MR. WARD:

5

MR. DEMLER:

Case> number 051100293.

C ounsel, please state

Bruce Ward for the st ate.
Shannon Demler with Bryan Galloway

6

assisting me today, Your Honor , with the defendant who is

7

present.

8
9
10

THE COURT:

third amendecd information.

MR. DEMLER:

12

THE COURT:

MR. WARD:

15

THE COURT:

That char ges Mr. Ard<on-Aguirre with one

It should say count one.

17

forma 1 reading of th at?

r

a second degree felony.

18

MR. DEMLER:

19

THE COURT:

J

It's coun t one and I ! 1 1 correct that.

Mansl aughter

Do you waive the

We do, Y our Honor.
All right

Apparently you've worked out

some plea arrangement?
MR. DEMLER:

We have, Your Honor

22 | plea to the (charge as amended.

We will enter a

It's our iunderstanding that

23

we would then request the court to proceeid with sentencing

24

here today.

25

1

I have, Your Honor.

16

21

Mr . Demler, have you received a

count of -- for some reason it says count four.

14

20

Mr . Ward just handed to me a

copy of that p

11

13

Okay.

MR. WARD:

That's the state's understanding also,

j
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1

Your Honor.

2

information and waive his time frame for sentencing and

3

proceed with sentencing today.

4

The defendant will plead guilty to the amended

THE COURT:

Mr. Ardon-Aguirre, the state has now

5

charged you with manslaughter.

That's a second degree

6

felony.

7

amount of punishment that could be imposed upon you, it is an

8

indeterminate sentence of as little as one year or as many as

9

15 years in the Utah State Prison.

What a second degree felony means as relates to the

Also, a fine of up to

10

$10,000, plus an 85 percent surcharge could be imposed

11

against you.

12
13

Do you understand the maximum penalty that could be
imposed by you pleading guilty to this charge?

14

THE DEFENDANT:

15

THE COURT:

Yes.

Mr. Ardon-Aguirre, what they are

16

alleging is that you, on March 27th, recklessly caused the

17

death of another or committed a homicide, which would be

18

murder, but the offense has been reduced pursuant to a state

19

code.

20
21

That's what they are alleging you did.

Now, have you had enough time to talk with Mr. Dernier and
Mr. Galloway?

22

THE DEFENDANT:

23

THE COURT:

Yes.

Do you have any other questions or

24

issues you f d like to discuss with them before I take your

25

plea?
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1

THE DEFENDANT:

2

THE COURT:

3

No.

Are you currently under the influence of

any drugs or alcohol?

4

THE DEFENDANT:

5

THE COURT:

No.

Are you currently receiving any

6

treatment for mental or physical

7

THE DEFENDANT:

8

THE COURT:

9
10

illness?

No.

Mr. Ardon-Aguirre, did you read the

statement of defendant document that is in front of you
there?

11

THE DEFENDANT:

12

THE COURT:

13

MR. DEMLER:

Yes.

Is it the Spanish version?
Yes, Your Honor.

Just to interject

14

here briefly, myself and Attorney Galloway, who speaks

15

Spanish, went down to the jail yesterday and talked to our

16

client.

17

him to read last night.

18

speaks the Spanish language.

19

through that with him again this morning.

20

We went through it with him and left it there for

MR. GALLOWAY:

He understands that.

I think Attorney Galloway went

Myself and the interpreter went

21

through that today prior to coming into court.

22

through it at least two, probably three times.

23
24
25

THE COURT:

He reads and

We've gone

Mr. Ardon-Aguirre, do you read and speak

the English -- excuse me, the Spanish language?
THE DEFENDANT:

Yes.
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1

THE COURT:

How many years of school have you

2 I attended?
THE DEFENDANT:
4 I

THE COURT:

Almost six.

All right.

And did you read or have you

5 J had read to you that document at least three times?
6|

THE DEFENDANT:
THE COURT:

Do you have any questions about it?

THE DEFENDANT:
9 I

THE COURT:

Yes.

No.

Do you understand it?

10

THE DEFENDANT:

11

THE COURT:

Yes.

That document talks about your

12

constitutional rights and explains to you that when you plead

13

guilty all of those constitutional rights are given up.

14

Specifically, you give up your right to have a trial.

15

trial is scheduled next month.

16

will not be a trial.

Your

When you plead guilty there

Do you understand that?

17

THE DEFENDANT:

18

THE COURT:

Yes.

Also when you plead guilty it makes it

19

so

20

each element of the charge.

the state does not have to prove beyond a reasonable doubt

21

THE DEFENDANT:

22

THE COURT:

Do you understand that?

Yes.

The other rights that are given up that

23

are explained in that document are that you give up the

24

presumption that you are innocent; your right against

25

self-incrimination.

So by pleading guilty you are
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1

incriminating yourself.

2

witnesses or evidence to the court.

3

right -- are they interfering with the interpretation?

4

THE INTERPRETER:

5

THE COURT:

6

You give up your right to present
You give up your

It's fine, Your Honor.

All right.

Thank you.

You give up your right to

present your own witnesses and evidence to the court.

Also

7 J you give up your right to compel witnesses to come testify in
8

your behalf.

And you give up your right to an impartial,

9 1 public, speedy jury trial.
10

And finally your right to appeal

is restricted in that you cannot appeal the fact that you are

11 J guilty or pled guilty, but you can only appeal the sentence
12
13

that you receive from the court.
Mr. Ardon-Aguirre, do you understand that you give up all

14

of those constitutional rights, together with what is

15

explained in that document, when you plead guilty to this

16

charge?

17

THE DEFENDANT:

18

THE COURT:

Yes.

Have any promises been made to you that

19

are causing you to plead guilty?

20

THE DEFENDANT:

21

THE COURT:

22

THE DEFENDANT:

23

THE COURT:

24
25

No.

Is anyone forcing to you plead guilty?
No.

Are you pleading guilty because you are

guilty of this charge?
THE DEFENDANT:

Yes.
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THE COURT:

Mr. Ward, would you state a factual

2 1 basis, please.
MR. WARD:

3

On or about March 27th, 2005, in Cache

4 1 County, State of Utah, the defendant, with another person,
5 met the victim and another individual at a local
6 establishment.

They agreed to go down to Willow Park where

7

they would meet and fight.

8

actually moved from one location to another because there

They met down at Willow Park and

9 were so many people around the first location.

Ultimately

10

Mr. Aguirre armed himself with a .22-caliber pistol and

11

exited the vehicle and began fighting with the victim.

12

J

During the course of that fight the defendant was being

13

choked.

14

he had it in and shot four times.

15

the hand, once in the leg, twice in the back.

16

shots in the back was sufficiently penetrating that it hit

He then took the pistol out of the pants pocket that
He hit the victim once in
One of the

1
1

17 1 vital organs and caused the death of the victim.

I

18

J

19

THE COURT:

Mr. Ardon-Aguirre, is that what

happened?

I

20

THE DEFENDANT:

21

THE COURT:

22

(Pause.)

Yes.

Then, Mr. Ardon-Aguirre -- well, before

I take his plea, Mr. Ward, any questions you feel the court

i

1

23

has missed or that you would like to ask regarding his Rule

24

11 waiver?

25

MR. WARD:

1
No.

I think the court has covered the
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1

Rule 11.

2

THE COURT:

3

MR. DEMLER:

4

Mr. Dernier or Mr. Galloway?
I think what the court has asked and

the statement of the defendant covers it all, Your Honor.

5

THE COURT:

All right.

Mr. Ardon-Aguirre, as to the

6

charge, manslaughter, a second degree felony, arising on

7

March 27th, 2005, what is your plea, not guilty or guilty?

8

THE DEFENDANT:

9

THE COURT:

Guilty.

I will accept your guilty plea.

I find

10

that it is freely, voluntarily, knowingly, intelligently and

11

intentionally made.

12

must file a written motion with the court prior to your

13

sentencing and show that your plea was not knowingly and

14

voluntarily made.

15

If you desire to withdraw that plea you

Now, Mr. Ardon-Aguirre, you have the right to wait to be

16

sentenced.

The law says I must wait two days before I can

17

sentence you unless you're willing to waive that right and be

18

sentenced today.

19

that you want to be sentenced today.

20

sentenced

It has been represented by your attorneys

today?

21

THE DEFENDANT:

22

THE COURT:

23
24
25

Do you want to be

Yes.

All right.

I f m going to have you go

ahead and sign that document at this time.
MR. WARD:

Once the court has accepted the plea and

wants to go forward with the sentencing, the victim's father
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is here and would like to address the court.
2 I
3

THE COURT:

Very well.

(Pause in the proceedings.)

4

MR. DEMLER:

For the record, my client has signed

5 J the statement of defendant that is being presented to the
court at this time.
THE COURT:

Thank you, Mr. Dernier.

Now, from Mr.

Ardon-Aguirre's side I assume he wants to make a statement.
9 I You'll be making arguments.
10

MR. DEMLER:

Anyone else on his behalf?

I think he's here.

There may be a

11

brother who would like to speak.

12

their case and then we'll present ours and submit it to the

13

court.

14

THE COURT:

All right.

We'll let the state present

Mr. Ward, do you want to

15

have the victim's father go first our how do you want to

16

proceed?

17

MR. WARD:

18

THE COURT:

19

MR. WARD:

Yes .
Does he need an interpreter?
He will.

And I think Ms. Einzinger can

20

interpret for him because the defendant speaks Spanish and

21

will understand the witness.

22

THE COURT:

Okay.

23

GUTMAR ARRIETA,

24

being first duly sworn, was examined and

25

testified as follows:

Page 10
1

THE COURT:

Ms. Einzinger, will you tell Mr.

2

Ardon-Aguirre that if he has any trouble understanding Mr. --

3

what is your name, sir?

4

MR. ARRIETA:

5

MR. DEMLER:

6

MR. GALLOWAY:

7

THE INTERPRETER:

8

defendant

9

Gutmar Arrieta.
A-r-r-i-e-t-a, I believe.
That's correct, Your Honor.
You wanted me to tell the

something?
THE COURT:

Tell him if he has any trouble

10 I understanding what Mr. Arrieta is saying that he should let
11

us know so that we can make sure he understands.

12

THE DEFENDANT:

13

THE COURT:

14

MR. WARD:

I f ll just have him tell the court in his

THE COURT:

Go ahead and tell me what you want to

say.

19
20

Mr. Ward, do you want to ask

own words what he wants the court to know about this.

17
18

Go ahead.

any questions?

15
16

Okay.

MR. ARRIETA:
father.

Well, as you know, I am Oscar's

When this happened I didn't know what kind of

21 I problems they had.

I didn't know this person either.

22 J my son had a good relationship.

When they tell me what had

23

happened, I couldn't believe anything.

24

it.

25

Me and

I still don't believe

I just want to tell them that I suffer a lot of pain for
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1

this.

My wife is not here because she doesn't want to know

2

anything about it.

3

not easy to forget.

4

of this or fix it.

But as you know these are things that are
What happened?

Only you can take care

My family little by little are going to

5 1 try to get over this.
6

I just want to tell you that any kind of punishment that

7 I he -- that you are going to give him hopefully is severe.
8

son was a person who was learning about life.

9

learning to work and he was knowing barely about life.

10

THE COURT:

11

MR. ARRIETA:

Nineteen.

He's not here.

13

nothing I can do about it.

15
16

He was

How old was your son?

12

14

My

He was a great help for me.

He left at a very early age and there is

THE COURT:

That's all.

Thank you, sir.

You may go sit down.

Mr. Ward.
MR. WARD:

Your Honor, we may never know the reasons

17

why the defendant and the victim and the two other

18

individuals met at Willow Park to engage in essentially a

19

mutual combat, but the reasons why are relatively

20

unimportant.

21

agreement they went down there and engaged in what some may

22

call mutual combat, which is a nice technical legal term, but

23

really was mindless violence.

The simple fact of the matter is that by

24

The defendant made a decision somewhere along the way

25

that simply needing to fight might not be enough and he armed
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1 himself with a .22-ca liber handgun.
2

the car and the fight was on.

3

the need to use the h andgun.

4

threatened?

5

extent of what was going on.

6

Perhaps.

Eventually he got out of

At some point in time he felt
Did he feel that his life was

Was it?

We'll never know for sure the

The state engaged in a significant amount of inquiry and

7

investigation in this case beyond even what the police have

8

done.

We've gone and talked to one of the witnesses that

9 was -- one of the two witnesses that lived through this and
10

was there.

11

because his attention was on the other participant who had a

12

knife.

13

He essentially didn't see a lot of what happened

Those two ind ividuals are in prison now.

1

The defendant had almost five miles between Auto Zone and

14

Willow Park to change his mind.

15

were there he could h ave told his companion to drive away and

16

he probably would have done so.

17

the car.

18

stop this before it happened, but he chose not to.

19

finds himself before the court to be sentenced on

20

manslaughter, one to 15 years.

21

Even after the other parties

He never had to get out of

There were literally a thousand opportunities to
Now he

We've heard eloqu ently from the victim's father of the

22

pain of a parent who loses a child prematurely to this kind

23

of mindless violence.

24

this case it is that it happened on a Sunday afternoon,

25

Easter Sunday, in a community that is known as a quiet,

If there's an aggravating feature in

1
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1

peaceful and serene community.

A lot of the citizens now
They don f t

2 I don't feel that it is safe to go to Willow Park.
3

want to take their kids there to play, go to the zoo anymore.

4

They don't feel safe.

5

that psychological trauma to the whole community, not just to

6

the victim's father.

7

And this defendant has caused a lot of

Your Honor, the other two defendants have each been

8

sentenced to prison and very appropriately so.

9

that this defendant should also be sentenced to prison.

10

Thank you.

11

THE COURT:

12

evidence, Mr. Ward?

13

MR. WARD:

14

THE COURT:

15

MR. DEMLER:

16

Thank you.

Any other witnesses or

No, Your Honor.

Thank you.

Mr. Dernier.
I believe my client would like to

express his feelings to the court at this time.

17
18

We believe

THE COURT:

All right.

Let's have him take the

stand and be sworn first.

19

MYNOR ARMANDO

ARDON-AGUIRRE,

20

being first duly sworn, was examined and

21

testified as follows:

22

EXAMINATION

23

BY MR. DEMLER:

24

Q.

State your name for the record.

25

A.

Mynor Armando Ardon-Aguirre.
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1

Q.

2 I A.
3

Q.

And you're the defendant in the case we're here today on?
I understand.
Are there things you would like :o tell the court about

4 I the day this happened?
5

A.

6

very long problem.

7

can understand very well what's going on.

8

Q.

Okay.

Can you tell your story, please.

9

A.

Okay.

I am going to start -- I want to know if I am

10

I want the court to listen to all of my story.

It's a

I think that they need to listen so they

going to have the opportunity to explain everything since the

11 I beginning of the problem?
12

Q.

Yes.

13

A.

When I met the gang of the Nortanos, I met them when I

14

was working at Icon in Smithfield.

I was working there and

15

my brother was working there also.

One day when we were

16

working I was in my line and he was in his line.

17

line where he was working, in the same line was Carlos

18

Guiterrez.

19

Flores.

20

Do it right now.

And the

I'm not sure about the last name, Guiterrez or

I think Guiterrez.

And I don't know what kind of. problems they had with my

21

brother.

22

came here to Logan for the first time they had problems with

23

my brother because of a car.

24
25

Some problems from before.

I met a guy that when I

And it was in the past.

Going back to that day, somebody told me that two people
was taking my brother out to hit him.

And so when I learn
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1

about that I went to the other line as fast as I could to see

2

where they were.

3

guy, Jeremy, the one in charge of the line, and I don't

4

remember how to say, but he has a high position there.

And I saw two people there.

5 J was talking to them.
6

what was going on.

7

is going to hit me.

8

one.

9

that.

10

But then the

He

And I went over there and asked them
And he told me, oh, you are the one that
I told him you know what, is two versus

You want to hit my brother and I'm not going to allow

Then Jeremy told me relax, nothing is going to happen, no

11

one is going to fight.

I told him that's fine, but they

12

shouldn't be that way.

So I went back to the lines and

13

everything was calm.

14

THE COURT:

Stop a minute.

15

THE DEFENDANT:

16

don't know the date.

17

Q.

18

the shooting occurred.

19

A.

(BY MR. DEMLER)

When was this?

There is a report about this.

I

Give an estimate of how close to the day

It was probably two months before.

20

THE COURT:

All right.

21

THE DEFENDANT:

Go ahead.

And then I went back to my line and

22

a lady told me do you have problems with them.

I said I

23

don't know what happened.

24

know the other one.

25

problems because of a car, something like that, I told her.

I kind of know one, but I don't

And I think that they are having
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1

So she told me you guys be very careful because these people

2

nobody messes around with them because they are very

3

dangerous.

4

need to protect my brother.

5

And so I told her yes.

But he's my br.other and I

And she asked me how are you going to defend your

6

brother.

A brother is a brother and they don't have the

7

right to do that to my brother and I will defend my brother

8 I even if I die.
9

And she told me, well, you have a temper.

I say it's not

10

that I have a temper, it's just it's not fair what they are

11

trying to do.

12

trying to get the little brother to fight, and that is me.

And then Carlos told my brother that he was

13 I And that they knew who I was and that I was on their list.
14

apologize because of the word I'm going to use.

15

THE INTERPRETER:

16

THE COURT:

17

THE INTERPRETER:

Can I ask for a clarification?

Yes.
Your Honor, he's using a term that

18

is something like they are going to make someone -- they're

19

going to force someone to go to the bathroom type thing.

20

THE COURT:

21

THE INTERPRETER:

22
23

I

Okay.

Something like that?
Uh-huh.

He said I don't even

understand it.
THE DEFENDANT:

I was very upset because that's very

24

offensive.

Anyway, I was humiliated.

25

day Carlos Guiterrez knows who I was.

And so ever since that
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1

Q.

(BY MR. DEMLER)

2

Have you had other incidents with these individuals in that

3

two month period of time?

4 I A.

Let me ask this to keep focused here.

I'm going there.

I'm going to step by step.

5

Q.

Okay.

6

A.

Carlos Guiterrez met him and then he said whatever he

7

said.

8

being upset with me, they were using that incident.

9

a very big gang.

And then ever since I feel is like when they started
They are

Their name is Nortanos.

10

They start to communicate among each other and I don't

11

understand why Carlos want to -- he didn't want to hit me,

12 I but he talked to his cousin or his nephew, I'm not sure.
13 1 is Peter Flores.

And so after this one day I was in Skyline

14

with Raul Rosa and Ruben Flores.

15

All of a sudden three people came over to us, to my friend

16

Raul Rosa.

17

and they were saying -- they always had this excuse.

18

say you're saying that you hate our last name.

19

that you hate the Guiterrez.

20

It

We were peacefully inside.

And I was very close to him.

And I came closer
They

You're saying

I went outside and then I told him don't pay attention to

21

them.

You don't know how many they are.

22

Just don't pay attention to them.

23

him the other guy said go outside.

24

want him to go outside.

25

you want to hit him.

They are a lot.

When I came even closer to
Then I asked why do you

How many guys do you have.

Why do

When I asked how many of them are you,
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1

then all of a sudden ten people was out of the other group.

2
3

Peter Flores was by my side.

And I wanted to come closer

where he was so I put my hand like this. -And he didn f t want

4 1 to come closer, but he was close enough.
5

that five guys told me you go outside too.

6

go outside.

7

weren't going to go outside.

8

THE COURT:

9

THE DEFENDANT:

Then when I said
I didn't want to

I told my friend not to go outside, that we

Stop.

When was this?

This happened in Skyline.

I'm not

10

sure about the date, but they have a report about this also.

11

Q.

12

was two months, right?

13

A.

(BY MR. DEMLER)

Give the judge an idea.

The other one

This was closer in time?

In the middle of the month or something like that.

We

14 I didn't want to go out and we told security to call the
15

police.

16

THE COURT:

17

MR. DEMLER:

This is where?
Skyline.

18

Main Street, I believe.

19

Bank.

20

THE DEFENDANT:

Skyline?

It's a dance club here on

It's right next to Washington Mutual

Security knew that whenever we

21

arrive there we behave like human beings.

22

the police.

23

THE COURT:

24

THE DEFENDANT:

25

THE COURT:

And then they call

So who called the police?
Security.

How come you didn't call them?
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1
2
3
4

THE DEFENDANT:
want to go back.

I didn't have a telephone.

But I

I went ahead of myself too much.

After they said that they wanted to do that, then they
disappear.

And when I saw that they disappear I told my

5 1 friend let's go home.

And so I didn't know a lot of their

6

people.

So I walked by and I didn't realize that I was

7

walking in the middle of their people.

8

very well because they had a lot of people.

9

And my friend Raul Rosa, when he was walking by, somebody hit

10 I him on the face, one of them.

I didn't know them
So I walked by.

That's what happened that day.

11

They called the police, they arrived, and they made a report

12

and everything.

13

When I went outside, because we were leaving, some of

14

them were outside, some of them were inside.

At the moment

15

the police wasn't there yet, but there was a very strong

16

security there.

17

way out too.

And Peter Flores was outside and I was on my

I was on my way out.

When he saw me he wanted

18 J to run towards me and hit me, but the security was standing
19

in front of us and he d i d n ' t do

20

THE C O U R T :

21

THE DEFENDANT:

22
23

anything.

Who hit "you?

He run towards me, but he didn't get

me because the security stepped in front of him.
MR. DEMLER:

These individuals, Your Honor, are

24

individuals that were in the gang.

He'll tie that up in the

25

end as to why he was thinking what he was the day this

Page 20
1

happened, is where this is leading.

2

THE COURT:

3

THE DEFENDANT:

4

THE COURT:

5

Was Simon Arrienta working at Icon?
No, Simon wasn't there.

Was Simon Arrienta at Skyline club that

night?

6

THE DEFENDANT:

7

THE COURT:

8

THE DEFENDANT:

9

THE COURT:

10

Yes.

You're saying he was part of this group?
Yes.

Okay.

THE DEFENDANT:

Go ahead.

And then because he couldn't get me

11

because security was in front of me, with a very loud voice

12

and threatening, he pointed a finger to me and tell me you

13

fucking bitch, I'm going to get you.

14

why.

15

And so

I ask myself

I didn't even know who he was.
And then they said the police is coming and they run.

16 1 They had their cars.

They didn't have their cars parked in

17

Skyline.

They had their cars parked somewhere else outside.

18

Everybody started running and in a matter of seconds

19

everybody was gone.

The police arrived and they started

20

searching for them.

I don't know whether they arrested

21

anybody.

22

THE COURT:

Did you talk to the police?

23

THE DEFENDANT:

24

THE COURT:

25

THE DEFENDANT:

Yes.

And you told them what happened?
Yes.
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1

THE COURT:

You gave them the names of the people?

2

THE DEFENDANT:

I didn't know who they were exactly,

3

but Raul Rosa he knew who they were and he gave the names to

4

the police.

5

THE COURT:

Go ahead.

6

THE DEFENDANT:

That's what happened that day.

And

7

then I didn't want to believe they wanted to create a problem

8

like the problem they had.

9

everything over and done with and keep living in peace.

I thought they wanted to get
And

10

so one day, I don't remember exactly the date we went, but

11

myself, Ruben, my cousin Cleo Paz and Irene Carrio was there.

12 I And Alicia, Ruben's girlfriend.

We were there.

And in the

13 I same place there was -14

Q.

(BY MR. DEMLER)

When you say we were there, where are

15

you talking about?

16

A.

17

were playing.

lp

or cousins or relatives of Peter Flores.

19

Q.

Where were you at?

20

A.

There in the park.

21

another guy, an American guy and a girl.

22

they disappear.

Peter Flores's friend.

We were there.

We were there, we

I'm not sure -- I don't know if it was friends

And then all of a sudden there was
And all of a sudden

We didn't see them anymore.

23

THE COURT:

Which park was it?

24

MR. DEMLER:

25

THE DEFENDANT:

The Fun Park in North Logan.
It happened in Fun Park.

We were
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playing there and it was Ruben 1 s turn.

And I sat on a chair

behind I rene and I was looking at her b ack.

And all of a

sudden s he turn around in a ver y weird way and she looked at

1 me like she was afraid.

Because I was looking at her I saw

J her eyes and I told her why are you loo king at me like that.
And she didn 't answer, she just was loo king at me.

And then

I turn rrly head like this and I saw Peter Flores that was

J
1

walking towards me.
THE INTERPRETER:
THE COURT:

10

Can I ask for clarification?

1

Yes.

(Pause in the proceedings.)

11

THE DEFENDANT:

12

I have with me the stick for pool,

J

13

to play pool.

14

What I tried to do, I was walking, trying to get away from

1

15

him.

J

16

because I'm way smaller than he i s, my head is almost up to

17

his stomach, he pushed me violently.

I didn't even try to do anything with it.

He came to where I was.

18

THE COURT:

19

THE DEFENDANT:

He bumpe d into me.

1

Who did?
Peter Flores.

He pushed me and told

20

me you're going to get it, you fucking bitch.

21

afraid.

22

out to g o home.

23

And then,

J

1

I was very

And the first thing th at I did is I decide to get

And then Irene Carrio was b ehind me

And she told me not

24

to fight and I told her I'm not fightin g.

And I turn around

25

to see who else was following a nd I saw that instead of

J
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1

Ruben, my friend, and my cousin and his girlfriend behind me

2

there was Peter Flores.

3

matter of seconds.

4

I moved aside.

5

on.

6

I went outside and I stopped in a

I saw that he was running towards me.

So

And I removed my vest, the vest that I had

I looked at him and I was very afraid.
All of a sudden he told his friends grab him.

When he

7

said grab him I turned fast, very fast.

8

see who was behind me.

9

Peter Flores was he was so close to me and he started to hit

10

me.

I turned my head to

And when I turned my face to where

He started to hit me and I couldn't defend myself, I

11 I didn't have time.
12

THE COURT:

This is at the Fun Park?

13

THE DEFENDANT:

14

THE COURT:

15

THE DEFENDANT:

Yes.

Did you call the police?
I couldn't do it because I went

16

outside, but Ruben Flores went to tell them to call the

17

police.

18

THE COURT:

19

THE DEFENDANT:

20

THE COURT:

21

THE DEFENDANT:

22

names.

Did the police come?

Did you give them all their names?

Did you give them Peter Flores ! s name?

THE COURT:

24

THE DEFENDANT:
me.

I never know their names, their full

Only Peter Flores.

23

25

Yes.

Yes.

And then he started hitting

And when my cousin saw that he was hitting me he grabbed

Page 24
him by the stomach and p ushed him because he wanted to
stop -- make him stop hi tting me.

When he did that my cousin

wasn f t getting -involved in the fight, he was just trying to
separate him because he didn't want him to hit me anymore.
THE COURT:

Was Oscar Arrieta there?

THE DEFENDANT:
how man y more arrived.
THE COURT:

I'm not sure because -- I'm not sure
I'm not sure if Oscar was there.

Was Emanuel Mendoza there?

THE DEFENDANT:

1

No.

Go ahead.

10

THE COURT:

11

THE DEFENDANT:

Okay.

1
And then because he's so big

12

and heavy and overweight my cousin was able to separate him

13

from me just a little bit.

14

hitting me.

15

hit my cousin on the face.

16

he hit him with his foot on the knee.

17

he didn 1 t want to keep h itting him.

18

Peter f s friend disappears.

19

American friend and a girl.

1
1

When he pushed him he started

And someone of them, the friend that called him,
And my cousin turned around and

1

And the guy got up and
And they disappear.

I

He's a Latin American and an

1

She wasn't there either.

20

When my cousin separ ate us, when the other one hit my

21

cousin, my cousin wasn't paying attention and so Peter Flores

22

came back after me again and started hitting me.

23

have time to run because when he hit me before my brain, I

24

couldn' t think, I couldn 't do anything.

25

so fast , in a matter of seconds.

I didn't

Everything happened

He started hitting me

I
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1

And he broke my nose.

again.

2

MR. DEMLER:

If I can interject, Your Honor.

The

3 police were called and there was actually an arrest made from
4

that.

5

that.

She testified against them and they were convicted of

6

THE COURT:

7

MR. DEMLER:

8

The trial was actually about two weeks

ago.
THE COURT:

9

MR. DEMLER:

10
11

This is in January?

When is it alleged to have happened?
Right before the incident on Easter

Sunday.

12

THE COURT:

13

MR. DEMLER:

14

THE COURT:

15

THE DEFENDANT:

So it was in March?
The middle of March, I believe.

J

Okay.

J

And this is what happened.

And

16

someone told the police.

17

Q.

18

what happened after that.

19

Is there another inci.dent that you had with these individuals

20

after that?

21

A.

22

arrived.

23

they were working like that.

24

problems.

25

stopped working there

(BY MR. DEMLER)

1
J

I've told -- you don't need to go into
I've told the court about that.

Umm, after that i.t was Icon here in Logan.

The police

But what I want to say is that you understand that
I didn't want to have any

I used to have my work at Icon in Smithfield and I
I started looking for a job.

I went

J
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1 1 to Gossner's and many other p laces I applied.
2J

I was working at Gossner' s and a friend of them who lives

3 I in Hyr.um was working there.
4

in a very mysterious way.

5 mysterious laugh.
6 always afraid.
7 his friends.

And he was always staring at me
He was laughing with a very

I thought that wasn't right and I was

I was afraid that he was going to be calling

j

I stopped working there because I was afraid of

1

And we went to apply at I con, but we never knew they were

J

8 him.
9
10

going to be there.

11

Emanuel and their brother-in- law, and I think their sister,

1

12

were working there.

J

13

that we arrived, the first da y that we worked at Icon, we

1

14

were so happy because we had a job.

J

15

job for more than a month.

16

We didn't know that Harvey Mendo za and

They were working there.

So we were working in the lines.

The f irst day

We had been without a

And when the 1 ines

I

J

And when I turn around to see

1

And h e was telling

1

17

stopped I looked to my side.

18

Harvey Mendoza was throwing g ang signs.

19 me what's up bitch in a very violent way.

And so I

20

because I didn't know him ver y well I thought why is it that

21

this guy is doing that to me.

22

I thought so many things at the time.

23

had any problems with anybody I came close to him and I told

24

him you're doing these gang signs and you know what, I don't

25

even know who you are.

Is it that he's mista ken me.
But because I never

I don 1 t have any probl ems wi th you.

1
J
I
J

J
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1 And he told me that's what you say.
2
3

And then he came over.

I said yes.

And at the moment when I told

him -- that I was explaining to him that I didn't have any

4 problems with him and I didn't even know who he was.
5

then he told me -- oh, no, I told him I don't like problems,

6 but it looks like you like problems.
7

you like problems.

And I asked him why do

I don't know, he said.

8 what, when we go out I am going to hit you.

But you know
I said why.

9 don't owe you anything, I don't even know you.
10
11

And

I

But I didn't

realize that he had problems with my friend.
And then I told my friend this guy is trying to pick up

12

some problems and he's throwing gang signs.

13

tell me he's Harvey Mendoza.

14

always following us and creating problems for us.

15

realize that they had problems.

16

I didn't have any problems, but they insisted.

17

that he was going to hit me when we went outside.

18

him I don't have any problems with you, but it's up to you if

19

you want to create a problem.

20

And Ruben Flores

And they are the ones that are
And then I

And I explained to him that

I went back to my line again.

He told me
And I told

I didn't have any

21

intention to pay attention to his problems or anything like

22

that.

23

Harvey and Emanuel Mendoza -- I was working on one side of

24

the line and Ruben was working on the other side.

25

sudden we were looking around and we saw that Harvey Mendoza

And then I went back to my line.

And in a few minutes

All of a
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1

and Emanuel Mendoza were walking -- getting close to my

2

friend Ruben Flores.

-3

I couldn't understand exactly what they

told him because they said something in English.

A few words

4

in Spanish, but I wasn't able to understand exactly what they

5

were arguing about.

I only noticed and I saw that they were

6 J threatening him.
7

And then they went back to their line.

8

sudden someone else came close.

9

brother-in-law.

And all of a

I understand it's their

And then he came close and he said you have

10

problems with my friend.

11

us.

And my friend said no, no, it's not

And he said yes, they told me that you have problems

12 J with them.

And you know what, there is going to be a lot of

13

blood running here.

14

making problems.

And I came in the conversation and I told

15

him it's not us.

And I explained to him how Harvey Mendoza

16

treated me when he saw me, even though he didn't know who I

17

was.

18

And my friend said why.

And he said they told me that it was you.

Because you are

And I said no.

19

And then he said, you know what, I don't like problems, but

20

if we're going to have problems now, I'm telling you there is

21

going to be blood.

22

we were talking, but he said I don't want to make any

23

problems for you because I know him, I know Ruben Flores.

24

And I know his uncle.

25

had problems with us was the widow, and the widow is my

And so I don't know how all of a sudden

And I also know -- he said that why he
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1
2
3

brother.
THE INTERPRETER:

May I say something, Your Honor?

Widow is a'kind of like a nickname.

4

THE COURT:

Okay.

5

THE DEFENDANT:

And I asked why.

And he said the

6

other day we had problems because his wife was saying that

7

supposedly my brother told him that word.

8

know what, it's a lie.

That's a lie because my brother

9 1 doesn't have any problems with anybody.
10
11
12

So I told him, you

And whatever your

wife told you is not true.
I think they reach an agreement, or something like that,
that no problems, and that the other guy understood.

13 1 was no reason to have problems.

There

But he was resentful and he

14

said that that day.

15

and I mentioned to him what had happened and that we didn't

16

have any problems.

17

to be a lot of blood.

18

that I didn't even believe him.

19

And I told him that I was his brother

But he kept saying that there was going
He said it in such a real and sure way

We kept working and we reach an agreement during our

20

conversation, because I explain to him how the problem

21

started, that Harvey was throwing gang signs.

22

him, you know what, talk to them and tell them that we don't

23

want to have any problems with them.

24

Probably because you are their friend, their brother-in-law,

25

probably they will pay attention to you.

And so I told

Tell them to relax.

Because they are
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1

always bothering us.

2

Q.

3

wanted peace on that occasion?

4

A.

(BY MR. DEMLER)

Did he go tell them, then, that you

I told him at the moment when the big gangster came over

5 I to us.
6

Q.

Was there further problems that day?

7

A.

Yes.

8

Q.

I know.

9

conversations and move a little faster to where we're going.
Okay.

I'm getting there.
Try to leave out a little bit of the

10

A.

11

didn't want to have any problems.

12 I were.
13

And then I told him to talk to them, that we
He went over where they

I'm not sure what they talked among them.

When we left Icon from work we were outside.

Harvey

14

Mendoza was running behind us.

He was saying come, wait for

15

me.

16

that we didn't want to have any problems, and we thought that

And then, because we told the gangster to talk to them,

17 I probably they wanted to make peace and have an agreement.
18

The car was in the parking lot.

I told him if he wants

19

to talk he can come over to the car and we can talk here.

20

came over and he didn't really go all the way to the car and

21

then he went back.

22

He started the car, my friend.

He

And we Latin Americans we

23

usually start the car and we wait so it can warm up.

The

24

thermostat in the car wasn't very good and there was a lot of

25

ice.
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1

THE COURT:

What happened next?

2

THE DEFENDANT:

Okay.

We were inside the car and

3

everybody was getting out.

Because we talked to them that we

4

wanted to have peace, we thought that probably they wanted to

5

talk.

6

that wasn't the case.

That probably they wanted to tell us no problems.

When we were inside the car they were coming out.

7
8

Everybody was leaving.

9

on the side and they weren't getting into their cars.

10

But

Q.

11 'A.

(BY MR. DEMLER)

And I saw a lot of people that were

Tell the judge what they did.

They had the cars just there, but then I realized that

12

wasn't the case.

13

Q.

14

on that occasion?

15

A.

16

on their face that they didn't have a good intention towards

17

us.

18

the doors right away.

19

the side where the one that drives is.

20

go out.

21

had knives in their hands.

22

were illegal.

23

Probably more.

24
25

(BY MR. DEMLER)

Okay.

Tell the judge what they did to your car
J

And then they were approaching our car.

I told my friend to lock the doors.

I noticed

My friend locked

They walk like this on the side, on
And they wanted us to

But I realized that they had a bad intention.

They

I'm sure that the knives they had

They were about five inches and one inch wide.

And I was very afraid.

1
J

My friend was afraid also.

Immediately they went to the side and slashed two of the

1
1
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1

tires because they said they didn't want us to go.

2

was happening someone —

3

of the car.

When this

when they arrived they were in front

A truck, a Bronco, was in front of the car.

And

4 I then the exit was blocked and they went on the other side and
5 1 slashed the other two tires.
6

When I saw this, we didn't know what to think.

We were

7

very afraid.

I told Ruben let's go, even if it's on the

8

rims, because if we stay here they are going to kill us.

9

They were kicking the car because they want us to go out.

10

And so at the moment we left.

We took the car to the other

11

side of Icon.

12

pick us up.

13

upset because they did something like that to us.

14

Q.

Did you call the police?

15

A.

No.

16

Q.

Why not?

17

A.

Because we didn't call the police at the moment.

18

home.

19

doing such a thing.

20

them, the police never did anything.

21

hitting us they were saying you had the time to run.

22

Q.

23

individuals to the police numerous times?

24

A.

25

were like entering cars, homes, things like that.

And we call Raul Rosa and ask him to come and
He came over and then we went home.

I was very

We went

When we arrived home we started thinking why they were
With all of the reports they have from
Whenever they were

So you had reported these incidents with these

I didn't report everything.

There are reports where they

Page 33
1

Q.

Would it about be fair to say that you were scared of

2

these individuals because of what had happened?

3

A.

Yes.

4

Q.

Okay.

And then what happened on Easter Sunday?

5

A.

Okay.

We went over -- we didn't call the police.

6

upset because they were never doing anything.

7

the police.

8

weren't going to try to threaten their life, but they decided

9

to go and slash the tires.
Okay.

I was

We didn't call

And we decided to do the same thing to them.

Stop.

We

10

Q.

The judge understands about the tire

11

slashing incident.

12

of these individuals because of what they've done.

13

us what you were thinking and what happened on the day of the

14

shooting?

15

A.

16

have more problems.

17

if they have a report or not.

18

over, they never talked to us.

The judge understands that you are scared

Umm, I need to explain everything because after that they
We slash their tires.

19

THE COURT:

20

THE DEFENDANT:

21

THE COURT:

22
23
24
25

Now tell

And I don't know

But the police never came

You slashed whose tires?
First they slash our tires.

I understand that.

Whose tires did you

slash?
THE DEFENDANT:

The tires that we slashed was a

black Blazer.
THE COURT:

Who owned it?
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1

THE DEFENDANT:

2

THE COURT:

3

THE DEFENDANT:

4

THE COURT:

Either Emanuel or Harvey.

Mendoza?
Yes.

All right.

5 I after you slashed their tires?
6

THE DEFENDANT:

7

THE COURT:

8

THE DEFENDANT:

9

Go ahead.

What happened

Are v/e to Easter yet?

Yes.

All right.

Go ahead.

I need to know if you're going to

allow me to talk or not?

10

THE COURT:

You have the right to tell me anything

11 I you want.
12

THE DEFENDANT:

13

THE COURT:

14

THE DEFENDANT:

Okay.

Then I can continue?

Yes.
And then that's what happened the

15

very same night.

The morning, around 3:00, around 3:00 in

16

the morning, they went home, grabbed their weapons.

17 I cover their face with black hats.
18

Rosa's mother's home.

19 1 there at the moment.
20

girlfriend.

21

apartment.

22

They

And they went to Raul

They didn't know that Raul Rosa wasn't
And he was here in Logan with his

And I was in my apartment and Ruben was in his
And they thought that we were there that night.

They arrived and kicked the door down and went inside.

23

They were all the way inside the house.

They went to where

24

the washer and drier is, where the laundry room is.

25

the darkness and the noise from the door'-- the kids of the

And in
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1

lady were there.

2

there too.

3

woke up and walked.

4

house.

5

the house.

6

And a little kid, 13-year-old guy, was

And then when he heard all of that he said he
And he thought it was somebody from the

Then he was able to see that it wasn't anybody from

And he was able to see that the person that was there had

7

a hat on the face and a gun in the hand.

8

was so afraid when he saw that.

9

he wrapped himself in the blanket.

And he said that he

He grabbed his blanket and
And the guy that entered

10

into the house, when he saw that it was just a young person,

11

that it wasn't anybody lik.e us, he started running

12

running quickly.

13

Mendoza.

He left

And he recognized that person as Harvey

And that's what happened that night.

14

Another day they told us that they were lookin(g for us.

15

I didn't like that at all because -- and they have a report

16

for that with the police.

And I was asking myself why is the

17 J police a llowing something like that to go to such extreme.
18

think th at the act that th ey did they should have been

19

responsi ble for that.

20

means for someone to cover their face, have weapons, and to

21

go into a house in a violent way like they did.

22

why they didn't do anythin g, why the law didn't do anything.

23

The next day in the morning they told us about this.

I
1

You are the law and you know what it

I ask myself
1

And

24

we were very afraid because of that.

25

morning Harvey and Emanuel Mendoza came over to my brother's

And the very same

J
J
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1 J trailer.
2

side.

My brother said that he had a gun on the right

And because of the size of the pistol he said that it

3 J was p robably a .45 or nine millimeter.
4 1 were.

And he asked where we

My brother told him that we weren't there.

And he

5 J said that at the moment he was shaking because he was so
6 afrai d.

And then they left.

7

against him, but they left.

8

to hi de from them.

They didn't try to do anything
And we were told that we needed

And we decided net to go outside of the

9 house anymore.

1

10

THE COURT:

11

THE DEFENDANT:

12

they have reports of everything.

13

because the law needed to know about it.

14

do an ything about it, but they needed to know about this.

When was this?

15

THE COURT:

16

THE DEFENDANT:

I'm not sure about the date, but
They have a report of that
Perhaps they didn't
1

All right.
When they told us that we decided

17

not to go outside.

I was so afraid and I was thinking when

18

they did that that they were saying -- they were saying

19

aroun d that they were going to find us and that they were

20

going to get our heads.

21

but I believed them because everything that they said they

22

did.

23

anyth ing I knew that I had a weapon that was kept somewhere.

24

And so I was very afraid because I knew that I was doing

25

something that wasn't right, but I was so afraid of them that

It was so really hard to believe,

So I decided -- when I saw that the police wasn't doing

1
1
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1

they were going to kill me.
f

2
3

:

How do you get a handgun?

THE DEFENDANT:

I was keeping the gun.

4 I and I decided to carry it.
5

THK i MIIIH1:

7

THE DEFENDANT:

8

I

9

THE DEFENDANT:

":

Where did you get the handgun from?
It was there from a long time ago.

Where?

10

TI1FI COURT:

11

THE DEFENDANT:

In my apartment.

Where did you get it from?

living here in Logan.

That pistol -- Luis Flores was
I don't know how he had a handgun, but

13 1 he had a hunter's license.
14

I decided to carry the gun with

me.

6

12

I grabbed it

I don't know how he got the

weapon.

15

THE COURT:

Luis Flores gives you the handgun?

16

THE DEFENDANT:

Yes, but without any intention.

17

didn't have the intention to buy it.

18

everything if you give me the time.

19

everything.

20

I got the gun like this.

I

I am going to explain
I'm going to explain

Luis Flores was always

21

borrowing money from me.

I was never denying anything to

22

him.

23

I'm going to pay you.

24

really care if he was going to pay me or not.

25

was kind of kidding and I asked him when are you going to pay

And he was always telling me I'm going to pay you and
Then one day I told him -- I didn't
But one day I
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1 J me.

You know what, guy, if I am asking you for money it's

2

because I don't have a job.

3

And then he came back and he said I'm going to give you this

4 I gun for you to keep.

So I told him no, don't worry.

He trusted me because he know that I

5 1 was a person that wasn't going to -- that I didn't like
6
7

problems.
So I told him I'm not going to take the gun as a payment,

8

because why do I want to have a gun for.

And then he said

9

but you know what, I'm here with my sister and there are a

10

lot of children there and I don't want them to find it.

11

trust you and I know that you are a person who doesn't like

12

problems.

So you keep it.

You keep it.

I

So I accepted to

13 I keep the gun because what he told me about the children and
14

things like that.

15

saying.

I decided that it was correct what he was

16

THE COURT:

When did you get the gun?

17

THE DEFENDANT:

That was a long time ago.

18

first time that I moved here to Logan.

19

and a half ago or even more.

20

THE COURT:

21

THE DEFENDANT:

22

THE COURT:

23

THE DEFENDANT:

24

THE COURT:

25 I

THE DEFENDANT:

Since the

Approximately a year

You were not in this country legally?
Yes.

But you had a handgun?
Yes.

Go ahead.
Okay.

A n d then that gun was there
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xi without any intention from me.

I thought about giving the

2

gun to the police, but then I thought that the law never

3

understand exactly what is going on.

4

to myself if I turn the gun in they probably -- this gun was

5

involved in a crime or something.

I was afraid so I said

And what they are going to

6 I do is that they are going to blame me.

And they are not

7

going to believe that I am turning the gun in because I don't

8

want it and because I don't need it.

9

thought and is why I didn't turn it in.

10

And that's what I
And I decided to

keep it.

11

THE COURT:
r

12

What happened next?

DEFENDS

Then I grab the weapon because I

13

felt like I didn't have any protection.

14

protection from them.

15

from God and the best thing that I could do, perhaps, is to

16

lock myself home and never go out.

17

were going to see me, or to see us, they were going to try to

18

kill us.

19

front pocket, in my pants.

20

I didn't have any

The only protection that I had was

I knew that whenever they

So I grab the pistol and I always had it in my

And then -- well, the day before that this happen, we,

21

Ruben and I, went to Hyrum because my brother needed to go to

22

the market to buy food.

23

by the trailers.

Everybody was talking about the problem.

24

They were upset.

And so one of them was looking at us and he

25

said what's going on bitches.

And then we went and we were going

And so without any intention I
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1

told Ruben what's going on with this guy.

2

said no.

Is that them.

He

And then all of a su dden they were over to the corner and

3
4

I called them the Indians because I didn't know their names,

5

their* last names.

6

severL people of them.

So all of a sudden they got there, around
And one was walking behind the car far

7 1 away, but he was walking toward us.
8

THE COURT:

9

THE DEFENDANT:

Is this on Easter?

10

THE COURT:

11

THE DEFENDANT:

12

THE COURT:

I'm almost there.

If you want to me

This episode that you' re telling me

THE DEFENDANT:

How many days away?

This happened -- I don't remember

I think it was Saturday or Sunday.
THE COURT:

17
18

How far off are we from Easter?

about , how close is it to Easter?

15
16

I'm getting there.

to tell you, I'm telling you.

13
14

No.

All right.

Go ahead.

Let's get through

it.
THE DEFENDANT:

19

Okay.

And then I got out of the

I didn't have any intention or anythi ng like -that.

20

car.

21

That day I didn't even h ave the gun.

22

said -- I got out of the car.

23

talk to them because you can probably understand because - -

24

proba bly you understand that there is a say ing that says

25

peopl e understand each other when they talk

He came over and he

I always had the intention to

And if there is

J
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1

someone that doesn't understand, even if you're talking to

2

them, I don't know what place you can put that person in.

3

So I told him -- the first thing that I asked him are you

4

Harvey Mendoza.

5

coming over.

6

I said what's wrong with looking at you, I don't even know

7

who you are.

8

asked him do you want to hit me.

9

was coming closer.

10

He said no.

And I asked him why are you

He said you went by and you were looking at me.

And he came over and he was very violent.

I

He didn't answer, but he

So I decided that if he was going to hit

me I was going to defend myself.

11

And I removed my shirt and told him if you want to hit

12

me, if you want to hit me, I am going to defend myself.

And

13

then when he saw that I decided that I was going to defend

14

myself, he thought -- he told me -- at the moment there were

15

seven people of them that got there.

16

guy, I just barely got out of the jail.

He said you know what,
And the next time,

17 I if I go back there, they are going to give me five years.
18

don't want to have any problems.

19

I

That's what they said.

And then my brother came close, three of my brothers came

20

close, and we started talking.

I told him why so much hatred

21

from you.

22

us.

23

your friends and look at how many problems you have created.

24

And one of them said that Ruben Flores was walking by the

25

other day and things like that.

Why are you following us with intention of killing

And he said we haven't done anything to you.

Look at

And he said I want to fight
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1 with him.

And then he said my friend Ruben Flores , if

2

everything is going to stop here I'll fight with yrou, clean

3

hands.

4
5

When the guy saw that I made a decision to def end myself,
he walked back and he said no problem.

But then we sh ake

6 hands and I accepted in a very way what we were do ing.
I was happy and I shaked hands and I said —

I was

7

happy.

8

them I don't understand why so many problems, but it is good

9

if we reach agreement that we're not going to continue with

10

more problems.

11

of us.

12

other and keep going.

13

problems.

14

I told

We are from the same race, we are huma ns, all

Instead of damaging each other we can supp ort each
We can be good friends and have no

J

But when they turn around they were whispering something

15

when we were shaking hands.

16

wait for Wednesday.

17

had a plan that on Wednesday or Thursday they had the plan to

1

18

go in and start my brother's trailer on fire when they were

J

19

inside.

20

that no problems because they knew that if. they -- if we were

21

going to fight the police was going to come.

22

that they were wrong and is why they were afraid.

23

One of them told the other to

And on Wednesday -- I think that they

They had that plan.

That is what they decided.

And his wife decided to say

That was it.

And we went home quietly.

And they knew

They had their

And then after that I

24

plans.

25

didn't know exactly what Wednesday they were talking a bout

1
I

J
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1

for their plan, but what I understand is that they -- is that

2

that was going to happen three days before what happened with

3

me.

4

'

:

What happened next?

5

THE DEFENDANT:

And then we went home, Ruben and I.

6

We were in peace, quiet.

That Sunday, when everything

7

happened, we were fixing Ruben's car.

8

call from my brother.

9

immigration.

We received a phone

I had a piece of paper from

He told me that he needed his immigration

10

papers and if I would do him a favor and take it to him.

11

told Ruben and he said okay, let's take the papers.

12

Then he came over.

And we told him we're going to finish

13

fixing the car and then going to go over there.

14

the car.

15

towards Hyrum.

16

We finished

I grabbed the papers and we were on Main Street

When we were on our way there we saw the black Blazer.

17

And he told me those guys are over there.

18

Emanuel and I don't know who is the other one.

19

you think they are looking for us.

20

are looking for us.

21

they are in peace.

22

agreed that it was going to be good if we went over and

23

talked to them.

24
25

I

I said who.
And then do

Do you think those guys

He said I don't think so.

I think'that

That's what we were thinking.

We went over to them.

They went to Auto Zone.

arrived there and my friend parked.

And we

We

We didn't know exactly
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1 where they were.

I told them hi, guys, what's going on.

2

They turn around and looked at me with an awful face.

3

said what's up, bitch, what do you want.

4

THE COURT:

5

THE DEFENDANT:

6

And he

Who said that?

said by Oscar Arrieta.

I said use good words.

That was

And then in a very peaceful way,

7 peaceful words I used, I told them, you know what, we don't
8 want to fight, we don't want to have any problems.
9 want to have any problems with you.

We don't

We are here with the

1

10

intention to talk.

11

was a little bit nervous because of the way they answered to

12

me .

13

But at the moment I was talking to them I J

And then after he said that and he was coming closer to

1

I

14

me, where he was at a distance of a meter and a half from me,

I

15

I was looking at him and he was coming closer to me.

J

16

make the gesture, a very fast gesture.

17

when I saw that.

18

said -- even though I was so afraid I tell him, you know

19

what , please don't try to hurt me.

20

and do not try to grab a weapon and kill me.

21

was shaking, I was so

22

And he

I was very afraid

And then he said --- I was very afraid.

I

Don't try to use a knife
At the moment I

afraid.

And then I thought that they weren't going to understand,

23

but I never lose hope that they probably might.

When I asked

24

him do not try to kill me because I am going to defend

25

myse If, I tell him I don't want to fight with you or anything

1
1
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1

like that.

2

is to talk, please, to talk so this kind of problems can

3

reach an end in a good way.

4

trying to explain to him.

5

I don't want you to try to kill me.

What I want

I told him with good words,

Then they said, but this is not a place for us to talk.

6

The guys that were in Auto Zone, the signs that he was

7

throwing, and when I was trying to get away from him, because

8

I was afraid, they noticed that.

9

that and I think is why they decided and say we're not going

Emanuel and Oscar noticed

10

to talk here.

11

and we are going to go to anyplace wherever we want to talk.

12

This is not a place for us to talk.

Follow us

So, because they use good words, I trusted them again.

I

13

decided that the best thing was to talk because I have always

14

believed in that.

15

understand each other when they talk.

16

head.

17

that it was going to be very easy for them to overpower us.

18 J

Or I used to believe that people
But they use their

They always have the bad intention.

So they divided us in this way.

19 I going to talk and to follow them.

And they knew

They said that we were
We went with them.

We

20

went behind them.

21

Willow Park.

22

go to Willow Park.

23

away from us and they were trying to control us.

24

same time we thought that they were calling their friends.

25

Then they went through a street to go to

We didn't know exactly that they were going to
We thought that they were trying to get
And at the

So we thought that the idea that they have, when they got
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1

lost from the road, and at the moment my thoughts changed

2

because we thought that they wanted to lead us to Hyrum.

3

then they were going to grab us or do something to.us over

4

there.

5

weren't sure.

6

good or bad.

7

we didn't want to have any problems.

8
9

And

And then at the time we were thinking this, but we
We weren't sure that they wanted something
I had the hope that they could understand that

I told my friend -- we turn around and all of a sudden we
didn't see them anymore.

I told my friend probably they went

10

to Willow Park.

11

there.

12

afraid because I believe in them again and the words that

13

they say.

14

you are thinking that because I had a weapon you think that

15

is why I went to Willow Park, that is why I decided to talk

16

to them, but that's not the truth.

17

know.

18

Can we go over there and see if they are

I was afraid.

And then I didn't -- I wasn't so

But that doesn't mean -- I know that at the moment

I know that none of you

The only one that knows is God.

We went over there and it happened that they were there.

19

My friend and I went over there and we were going to turn

20

around where they were, but when they saw us they run to

21

their Blazer.

22

in another position towards them.

23

really fast.

24

intention.

25

they had.

They went and got into the Blazer and we were
And they came over to us

They brake the Blazer without a very good

And they were trying to fake the intentions that
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1

We were inside the car and I saw that they were talking.

2

They were talking, the two of them, but I couldn't tell what

3

they were talking about.
II I":

And then --

4

Till

Stop.

5

THE INTERPRETER:

6

T

Do you need a break?
No, Judge.

That's fine.

And then they get out of the Blazer

7

and they say get out.

And they were talking.

And then I

8

came over.

9

not, but if a person doesn't have a bad intention you are

And I don't know if you're able to understand or

10

going to believe that the other person has good intentions

11

also.

12

needed to talk because I really wanted to make peace.

13

And that is what happened with me.

I got out --

14

THE COURT:

15

THE DEFENDANT:

16

THE COURT:

Wait a minute.

intentions at that point?

18

intentions?

19

THE DEFENDANT:

You thought they had good
You thought they had good

They had on the face kind of like

they had a good intention.

2

THE ro'UKl":

22

THE DEFENDANT:

23

.:•

24
25

They got out first.

Stop.

17

20

I knew that we

All right.
Yes.

And then you got out?

THE DEFENDANT:
good way.

They got out first?

And then they said get out in a very

And then I came over --
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1

THE COURT:

2

THE DEFENDANT:

3

THE COURT:

4

Stop.

And then you got out?

Yes.

Did you have the gun-with you when you

got out?

5

THE DEFENDANT:

6

THE COURT:

Yes.

Why?

If you thought they had good

7 J intentions -8
9

THE DEFENDANT:

I never thought about leaving it in

the car or anywhere else.

10

the pistol.

11

there.

I didn't have the intention to use

Sometimes I didn't even realize that the gun was

I didn't have in my mind to hurt anybody.

12

THE COURT:

What happened next?

13

THE DEFENDANT:

And then when I got out their face

14

was not the same.

15

face that they could overpower us.

16

doesn't have in their mind to fight with anybody.

17

Their eyes were so big, brilliant.

Their

That is not a person that

And I insisted, I said I want to talk about the problem.

18

I don't want to continue with the problem.

19

understand.

20

want to have any problems with anybody.

21

because I was so afraid, he told me speak better, fucking

22

bitch.

23

his attitude.

24
25

I don't

I want to know why so much hatred.

And he was coming towards me.

We don't

And he told me,

Again, I didn't like

And at the moment when Oscar Arrieta told me that,
Emanuel Mendoza was coming closer to my friend Ruben
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because -- I don't understand why Ruben didn't want to get
out of the car.

And then I didn't like what was going on

because Emanuel Mendoza came closer to the door where Ruben
was, where the steering wheel is.

He is telling him to get

out.
At the moment that I was turning like this, Oscar Arrieta
was beside me and he was looking at me.
someone hit me on my back.

Then I felt that

And then I turned my head around

and very fast he put his hands around my neck.

He pushed me

10

to the back and threw me really fast.

11

balance.

12

When I felt his hands on my neck with my left hand I grabbed

13

the hand like this so he didn't have so much power.

14

was in this position like this.

15

And this hand he had all of his strength.

16

He threw me to the floor.

I couldn't keep the
I fell on the floor.

My head

He had this arm on my neck.

And I was trying to use all of my strength so he wouldn't

17

kill me, but I never thought that he was going to -- wanted

18

to kill me and I told him let go.

19

said let go he was even more upset, more angry.

20

angry.

21

certain part of my head in the back.

And however, he was

1

22

able to he hit my head on the floor.

He hit my head on the

J

23

floor.

24

that he had a really bad decision towards me.

25

I didn't want to believe that he wanted to kill me for real.

I said let go.

And when I

He was more

With this hand like this and his fingers grabbed

And then I started to feel really bad.

I noticed

1

But then still 1
1
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1

Then he grabbed me like this, held my head like this.

2

When I noticed that his intention was enough to kill me, this

3

hand -- I had this hand here and the other one on the floor.

4 I And I was trying to have some strength so he wouldn't keep
5

choking me anymore.

6

told him to let go when he was hitting me.

7

hand put it on my back and I try to reach his head or a part

8 I of his body.

And so I let go on my other hand after I
And with my right

And I was able to reach this part of his neck

9 I in the back.
10

I used this because I was trying to let him let go of me.

11

But he moved his head and my fingers slipped from his neck.

12

And then at the moment there were a few seconds where he was

13 1 choking me and he was choking me even more upset.
14

was happening I tried to tell him to let go.

15

to believe that he wanted to kill me.

16

now you're going to get it fucking bitch.

17

And I said please let go.

When this

I didn't want

And then he told me

And he said you're going to

18

get it.

I'm not going to let go until you stop breathing.

19

When this happened I couldn't stand it anymore.

20

that, a. few seconds, I couldn't even talk.

21

to him.

22

THE COURT:

23

THE DEFENDANT:

Then after

I wanted to talk

Why didn't you leave?
Everything happened -- I was

24

surprised with their attitude.

After this more seconds

25

passed and I couldn't stand it anymore.

My body started
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1

shaking because I needed some air.

2

THE COURT:

Needed what?

3

THE INTERPRETER:

4

THE DEFENDANT:

5

THE COURT:

6

THE DEFENDANT:

Air.

Oxygen.

My head was about to explode.

Then what happened?

7

anymore.

8

to help him to let go.

I lose my sight.

I couldn't talk.

I couldn't see

But in my mind I was asking God

But he didn't do it.

I don't know if

9 I it was life or death, but in a second I tried to find a way
10

to reach something to defend myself.

Even though I couldn't

111 see I was looking to grab something to defend myself.
12

second I remember that I had a gun.

13

to get it.

14

I put my right leg to the back.

In a

And then however I could

I grabbed the pistol

15

with my right hand.

And I didn't want to kill him.

16

to have him let go.

I wanted to hit him.

17

to -- perhaps I just wanted to hit him so he would let go,

18

but I didn't have any other means.

19
20

THE COURT:

Stop right there.

THE DEFENDANT:

22

MR. WARD:

24
25

I didn't want

The pistol was an

automatic pistol?

21

23

I wanted

I'm not a specialist in pistols.

It's a semi-automatic.

It's not a

revolver.
THE COURT:

So you had a round in the chamber?

was cocked when you pulled it out?

It
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1
2

THE DEFENDANT:

The pistol was loaded.

any experience with guns.

I don't have

I don't know how fast -- I thought

3 I that they were going to get after me with weapons when I was
4

inside of the car.

5

thought that in any minute they were going to try and get

6

after us.

7

THE COURT:

They were always looking for us.

So I

Tell me, you pull the pistol out and

8 I what happened next?
9

THE DEFENDANT:

I grabbed the pistol and I tried to

10 J have the strength to see, because I didn't want to hurt him a
111 lot.

I'm not sure what part of his body I saw.

And I tried

12 1 to see him and I was able to see the color of his shirt.
13 I shoot.

And when I shoot I couldn't stand it anymore.

I

14

couldn't stand it.

15

that I would have had three or four seconds more, even less.

16

Probably I would have died.

17

that even if he would have let go probably in three more

18

seconds I was going to die.

19

My body, my brain, needed air.

I

I'm sure

I wouldn't have the opportunity

I remember the first bullet and I don't understand why he

20. didn't let go after the first bullet.

It happened in an

21

instant.

Then, when I shoot the second time, I lose

22

consciousness, sight, everything.

23

shoot once more, a thousand more, how many times.

24

tell.

25

went away from my neck.

I wasn't able to know if I
I couldn't

And I couldn't feel when he let go, when his hands
When I regained consciousness I have
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1
2

my sight back and I knew that he wasn't grabbing me anymore.
And then when I was recuperating I put the gun on the

3

floor with my hand.

4

trying to recuperate my life again.

5

recuperated my sight, but not completely.

6

was more normal.

7

In my left hand I was touching my neck,
And then, thank God, I
And my breathing

I saw hands that were going towards the gun.

And when I

8

saw the hands that were going to grab the pistol, I didn't

9

know who it was.

I wasn't squeezing on the gun, but when I

10

saw the hands is when I start squeezing really hard.

11

squeezed and he put his hand over my hand and grabbed the

12 I chambers of the pistol.

I

I squeezed with all my strength.

13 1 tried to point it towards me.

He

Then I saw that Ruben was in

14

front of us.

15

hand and pointing to Ruben.

16

other hand on the pistol, then I put my other hand fast.

17

then, because I had the hand -- the pistol with two hands, he

18

tried to find a way to overpower me to the degree that he was

19

pointing with the gun to Ruben Flores.

20

He had the gun, was holding the pistol with his
Then when I saw that he put the
And

And then when the pistol was in direction of Ruben Flores

21

I didn't have the time to remove my index finger from the

22

trigger.

23

the one that I had on the handle of the gun.

24

avoid, because of the power from his hand, the gun to be

25

shot.

And then with his hand he squeezed my right hand,
And I couldn't

And I tried as much as I could to dodge Ruben Flores f s
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1

body.

2

Flores was just barely touching in this position by the

3

shoulder.

4

that.

5

what I was feeling.

6

trying to, but I was trying as much as I could.

7

to point the gun towards Ruben Flores and he tried to shoot

8

the gun, but I was trying to avoid that the bullets were

9

going to reach any body.

10
11

And the bullet that he was able to shoot at Ruben

I wa-s very afraid.

I was so afraid when I saw

But then after that I wasn't upset.

I didn't know

I knew that he was trying again and was
And he tried

Then there was one bullet in the air and because of that
Ruben Flores moved from the front very fast and went to the

12 J car.

I think that he was very afraid and perhaps waiting for

13 J Emanuel Mendoza to take the gun away from him and then kill

14 J m e .
15

And then at the moment I didn't have any intention to

16

hurt anybody.

At the moment no one was torturing me or

17

anything like that.

18

get killed.

19

was going to be able to take it away from me, he was going to

20

kill me.

21

saw that Ruben wasn't in front of us.

22

strength.

23

fast.

24

to defend myself.

25

his right hand was here, and his hand was on the pistol, then

I was very afraid that I was going to

I knew that if I let go of the weapon, or if he

So he again pointed the pistol towards me when he
I was using all of my

He was still overpowering me.

I thought really

I didn't have in my mind to hurt anybody, but I wanted
So I thought that if he was behind me and
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1

I thought before he was able to point the gun to me

2

completely I wasn't going to be able to avoid the bullets.

3

thought that my head -- that' I was able to move my head to

4

the side.

5

And then I went like this.

I looked at him.

I

Using all

6 I of my power I looked at him and I thought if I wanted to -- I
7

don't know how to say the word.

If I'm able to win here on a

8

minimum part of his body, there isn't going to be a lot of

9 J damage and he's going to let go of the gun.
10 I did.
11

That's what I

I did everything possible so the bullet wouldn't reach

his body completely.

I was trying to get a part of his arm

12 J or perhaps nothing.
13 1

And then when that happened I went like this.

And then

14

quickly what I did I went like this and so I could shoot

15

once.

16

right away.

17

And then, because nobody was assaulting me anymore, and I

18

didn't have bad intention for anybody, I turn around.

19

when I turn around I saw Emanuel Mendoza and that Oscar

20

Arrieta was wounded.

21

At the moment when I made the gun shoot he let go
He fell about a meter and a half away from me.

I felt really bad when I saw that.

22

mind I hope he's not wounded too bad.

23

I went to the car.

24

weapon.

25

other choice.

And

I asked God in my
I hope he doesn't die.

My friend told me why did you use a

I told him he was killing me and I didn't have any
I told him that I don't know why I wasn't
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1 brave enough to let him kill me.

Perhaps you have a reason

2

to think the worse things about me because it looks like

3

that . -Everything looks like that.

And I accept that I

4 was -- I couldn't stand it anymore all the way to my death.
5 What I want to tell you is that if I was dead or alive, what
6 made me act in defense of myself, is because I wasn't upset
7

and I did not have the intention to do anything.

8

what happened.

9

I turn around.

And that's
1

I went to the car.

My friend told me

J

10

that and I told him that I felt very sorry, but I didn't have

11

any other choice.

12

and they are going to get us right away.

13

then I told my friend after everything that happened we

J

14

didn 't have the intention to run away from the law or

1

15

anyt hing like that.

1

16

need ed to act upon it.

17

went I needed to come forward for this and that the law was

1

18

goin g to be -- take action on it.

1

19

Then we said the police is on their way
I'm sorry.

And

I knew that what had happened the law
And I knew that no matter where I

J
1

I

I knew that I didn't have any intention, but I also was

20

thin king that the law was going to protect me and understand

21

that truly I didn't want to harm anybody.

22

all of this after that happened.

23

be a ble to explain everything to the authorities.

24

we went on our way to Hyrum.

25

the police is going to come and get us right away.

I thought about

I knew that I was going to
We left,

And then my friend decided that
I told

J
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1 him yes.
2

law.

We're never going to be able to hide away from the

They are going to find us anywhere we go.

3 had a plan to run away.

I told him that we shouldn't find a

4

way to run away from the law.

5

afraid.

THE COURT:

I was

All right.

Is there anything else you

want to tell me?
THE DEFENDANT:

8
9

But he was so afraid.

I didn't know what I had in my mi nd.

6
7

So we never

We were going to go to Hyrum because

I needed to take the papers to my brother.

And Ruben Flores

10

call ed him and told him that we were going to take the papers

11

over there in a minute.

12

goin g to come and get us right away really fast.

13

that 's true.

14

do anything about it.

15

it.

And then he said, but the police is
I said yes,

They are going to come and g et us and we cannot
We have no reason to do anything about

He said let's go to Ogden for a little while before they

16
17

come and get us.

18

fast

19

find us.

20

to Ogden to perhaps feel better, to ponder about what had

21

happ ened.

22

J

I said, you know, that the police is really

We're not going to get to Ogden and they are going to
But I agreed with what he was th inking about going

THE COURT:

I'm going to stop you there.

23

need to know where you went afterwards.

24

what you thought or felt after.

25

tell me about the shooting?

I don't

I don't need to know

Do you have anything else to

J
J

1
I
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THE DEFENDANT:

1
2

After that I understand that here in

this case they have been saying that I shoot him on his back.

•3 1 An officer told me that -MR. DEMLER:

4

Your Honor.

Excuse me.

This isn't

5

about the case, it's talking about -- I think he 's done with

6

talking about the case.

7

do with the case.
THE COURT:

8

I don't think this has anything to

Okay.

I want to know if yoia have

9 anything else to tell me about the shooting or about your
10

J
I

sentence?
THE DEFENDANT:

11
12

Q.

13

this situation for your sentence?

14

A.

15

understand exactly.

16

Q.

17

in this case?

18 A.

(BY MR. DEMLER)

No.

What do you think the court should do in

I don't know in what way you're asking me that.

I don't

1

J

What penalty do you think the ccurt should impose on you

In reality I don't know how the law works.

If I have

19

reached this agreement it is because I know that you know

20

however your conscience and your knowledge about the law, you

21

know how to give me my sentence.

22

that I regret everything that happened.

23

to die.

24

happened to happen.

25

possible that something like this happened.

I

What I want to tell you is
I never wanted him

I never wanted anything that happened -•- that
Sometimes I am asking myself how is it

J
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MR. DEMLER:

1

Okay.

Your Honor, in looking at this

2

case, and you've heard the facts as he indicated them to be.

3

I think he was scared.

I think he was confused as to what to

4 do due to the fact that there were reports of these
5

instances.

6

scared something was going to happen sooner or later.

7

think that all of that is in mitigation of what should happen

Nothing was happening.

8 1 to him here today.
9

on him.

11 J

I

I think additionally he's had no criminal

record that I'm aware of.

10

They continued and he was

I think the rap sheets are clean

He doesn't have any previous incidents whatsoever.

That being said, I think obviously the court can see that

12

there were other options available on this occasion.

13

going to Willow Park, not having a gun in your possession,

14

all of those things may have prevented this incident from

15 J taking place.
16

that.

But it did take place.

Not

He's very sorry about

I've talked to him in the jail and he feels extreme

17 1 remorse.

Even when he talked to the police that night he

18 1 indicated that it would have been better for him to die than
19

the other person to die when he found out that he'd passed

20 J away.

1

21

I

He is, as he indicated before, a Christian and knows that

22

there is some punishment to be had for what happened.

23

guess we would ask the court to take leniency on his life in

24

the sentence that you give him here today.

25

THE COURT:

L

Thank you.

I

I'll submit it.

J

J

Mr. Ward, anything else?

1
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1

MR. WARD:

2

THE COURT:

I f ll submit it.

No.

All right.

For two hours I've heard you

3

talk about this situation and what went on.

4

chance to tell me what went on.

5

this happened.

6

killed Oscar Arrieta.

7

his father here today that his son is dead because you shot

8

him.

9

did and not once expressing to me, or to Mr. Arrieta, how

10

I gave you every

I heard you say I regret

But not once did I hear you say I'm sorry I
Not once did I hear you apologize to

This has been about you explaining why you did what you

sorry you are that the young man is dead.

11

In this case -- you are 24, right, 24 years old?

12

THE DEFENDANT:

13

THE COURT:

23.

23.
Oscar was 19.

Ruben Flores was 19.

14

And Emanuel Mendoza, 17.

15

gangs were involved.

16

front of me he couldn't even stand there at the podium

17

without flashing gang signs to me.

18

authority at that time.

19

What a waste of youth.

I know that

When I had Emanuel Mendoza here in

That's how he looked upon

I have no doubt that you felt that these men had been

20

after you for quite some time.

I have no doubt that you had

21

been assaulted by them, because it sounds like there was a

22

case that went to trial.

23

up.

24

different instances where these gang members, or these

25

alleged gang members, these individuals had confronted you

I don't know how that trial ended

You told me about, as I counted it up, six or seven
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1

and assaulted you or had confronted or assaulted other

2

friends.

3

police were even notified.

4

Of those times I think only three, maybe four, the

In this situation you went to speak with them.

At any

5

time you could have driven away and not gone where they went.

6

You got out of your car with an automatic -- a semi-automatic

7

weapon, with a round chambered, expecting that there were

8

going to be problems.

9 J

There were problems and you ended up killing this man.

10

It is aggravated for the use of a gun.

11

because a man died.

12

and the people that were at Willow Park.

13

issues involved.

14

dead and a 17 and a 19 year old, and now a 23 year old, in

15

the Utah State Prison.

16

It is aggravated

It is aggravated because of the weekend
There are gang

It is such a waste to see a 19 year old

To help the community understand, and when I say the

17

community I mean everyone in this community, and in

18

particular the Hispanic community, that this type of conduct

19

will not be tolerated, all three of you who are still living

20

are going to the Utah State Prison and will spend time there.

21

So the sentence will be, pursuant to the statute, one to

22

15 years in the Utah State Prison.

In addition to that, I am

23

writing a letter to the parole board and I'm going to explain

24

to them everything that I've seen and heard as I've

25

all of these case.

reviewed

I'll explain to them the impact in this
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1

community as a whole and in the Hispanic community as a

2

result of your actions to use a gun, deciding to use a gun

3

and kill a man, how that affects this community.

4

has raised concerns, worries, within the community as a whole

5 1 and in the Hispanic community.

And how it

The parole board will have to

6

weigh that as to when you have your hearing and when you get

7

out.

8

time of that 15 years, if not all of it, in the Utah State

But it is my recommendation that you do a very long

9 J Prison.
10

After you have finished your prison sentence -- and I

11

should say also there's a fine in the amount of $10,000 plus

12

an 85 percent surcharge.

After you have finished your prison

13 I sentence, then you will be deported from the United States of
14

America.

15

you're an illegal alien in this country and you have a gun.

16

You have no right to have a gun in this country.

17

I will add that it is aggravating in my mind that

But after you have served the prison sentence, whatever

18

it will be determined by the parole board, then you are to be

19

deported from the United States of America and you are not to

20

return to the United States of America unless you do so

21

legally.

22

You have 30 days to appeal the sentence.

23

(Concluded at 5:45 p.m.)

24
25

Thank you.

Page 63

C E R T I F I C A T E

THIS IS TO CERTIFY that the sentencing hearing was
reported and transcribed by me, Rodney M. Felshaw, a
Certified Court Reporter in and for the State of Utah.
That a full, true and correct transcription of the
hearing, to the best of my ability, is set forth in the
pages numbered 2 to 62, inclusive.
I further certify that the original transcript was
filed with the Court Clerk, First District Court, Cache
County, Logan, Utah.
Dated this 25th day of October, 2005.

Rodney M.y Felshaw, C.S.R.,' R.P.R,

